Chapter 5: Trusts and Estates by Slizewski, Emil
Annual Survey of Massachusetts Law
Volume 1975 Article 9
1-1-1975
Chapter 5: Trusts and Estates
Emil Slizewski
Follow this and additional works at: http://lawdigitalcommons.bc.edu/asml
Part of the Estates and Trusts Commons
Recommended Citation
Slizewski, Emil (1975) "Chapter 5: Trusts and Estates," Annual Survey of Massachusetts Law: Vol. 1975, Article 9.
CHAPTER 5 
Trusts and Estates 
EMIL SLIZEWSKI* 
§5.1. Reopening Fiduciary Accounts on Grounds of Technical 
Fraud. A probate court's decree allowing an account of a fiduciary 
cannot be attacked· collaterally, 1 and, if there be 'no procedural in fir~ 
mity, may "not be i'rnpeached except for fraud or .manifest error."2 
Although the word "fraud" ordinarily connotes intentional wrong-
doing, a negligent misstatement of fact has been treated as techpically 
fraudulent in tort la\;V. An action of deceit may be maintained by 
proof of a statement that is contrary to fact, if niade as of one's own 
knowledge without such knowledge and if susceptible 'of actual knowl-
edge; despite one's honest belief in the truth of the statement. 3 Dur-
ing the Survey year the Appeals Court made use of the tort analogy to 
find the existence of "fraud" in a proceeding to revoke the allowance 
ofprobate accounts. . . 
fn Natio!tal Ac'ademy of Sciences v. Cambridge Trust Co., 4 the court 
held that where a trustee, which was directed to pay income from a 
testamentary trust to the testator's widow until her death or remar-
riage, made no effort during the administration of the trust to ascer-
tain if the widow had remarried but continued to represent that her 
status had not changed, the previously allowed ~ccounts · could ·be 
reopened on the grounds that 'the trustee had committed a technical 
fraud. 5 · • · 
In National Academy of Sciences, a· testator, who died in 1932, left 
property in trust to pay the net income to his . widow during her 
lifetime· or until she should remarry; with a gift over to a charitable 
organization. 6 The trustee paid the net income of the trust to the 
*EMIL SLIZEWSKI is a Professor of Law at Boston College Law School; 
§ 5.1. 1 Wilbur v. Hallet, 305 Mass. 554, 558, 26 N.E.2d 322, 324 (1940). 
2 G.L. c. 206, § 24; 2 G.NEWHALL, SETTLEMENT OF ESTATES AND FIDUCIARY LAW IN 
MASSACHUSETTS§§ 287-88, at 241-48 (4th ed. 1958). 
3 Powell v. Rasmussen, 355 Mass. 1'17, 119, 243 N.E.2d 167, 168-69 (1969). For an 
analysis of Powell, see Donovan, Torts, 1969 ANN. SuRv. MASS. LAW§ 1.2, at 6-7. 
4 1975 Mass. App. Ct. Adv. Sh. 792, 329 N.E.2d 144, appeal grunted, 1975 Mass. Adv. 
Sh. 2447. . · 
5 1975 Mass. App. Ct. Adv. Sh. at 797-98, 329 N.E.2d at 147-48. 
"Jd. at 793-94, 329 N.E.2d at 146. · 
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I 
widow until she died in 1967. At that time, the trus~e learned that 
the widow had remarried in 1945 and therefore that II payments of 
income to her after that date were improper. 7 The c aritable organi-
zation that was entitled to the trust property upon the widow's remar-
riage brought this suit seeking revocation of the seri s of decrees al-
lowing the twenty-one interim accounts showing p yments to the 
widow subsequent to her new marriage. 8 Finding t at the trustee 
" 'made no effort at all during its administration of th trust to ascer-
tain if [the widow] had remarried even to the extent of annually re-
questing a statement or certificate from her to that ef ect,' "9 the pro-
bate judge revoked the decrees of allowance. 
The Appeals Court affirmed, concluding that the r quisite "fraud" 
warranted the reopening of the questioned accoun s.10 The court 
found that the trustee in its accounts made continuing representations 
that the status of the widow had not changed, that s e remained the 
sole income beneficiary, and that no condition ha occurred that 
would terminate her beneficial interest. 11 Though honestly made, 
these representations were contrary to fact and were made as of the 
trustee's own knowledge, when it had no such kno ledge, and had 
made absolutely no effort to obtain knowledge of an change in the 
marital status of the testator's widow.12 
The court refused to speculate whether its decis on would have 
been the same if the trustee had made reasonable ef rts to ascertain 
the widow's status but had failed to learn about the remarriage 
through no fault of its own.13 Had such efforts been made, it would 
have been difficult to find that a species of "fraud' existed. Yet, a 
trustee's accounts may also be reopened if there is a s owing of "man-
ifest error" in the accounts.14 Therefore, since the di ributions to the 
widow after her remarriage were dearly unauthoriz d according to 
the terms of the trust instrument, perhaps a probate decree showing 
such distributions could be corrected on the grou d of "manifest 
error."15 If, however, the trustee had not only acted honestly and in 
good faith but had also used "that degree of intellige ce and diligence 
which a [person] of average ability and ordinary prud nee under such 
responsibility would exercise in like circumstances,"16 the new decree 
7 Id. at 794, 329 N.E.2d at 146. 
8 Id. at 792, 329 N.E.2d at 146. 
9 Id. at 795-96, 329 N.E.2d at 147. 
10 Id. at 796, 801, 329 N.E.2d at 147, 149. i 
11 Id. at 797, 329 N.E.2d at 147. The testator's name was Trolan and the challenged 
accounts misrepresented the trust as one "for the benefit of Flore ce R. Troland," de-
spite her remarriage to a person named Flynn. I d. 
lZJd. 
13 Id. at 798 n.4, 329 N.E.2d at 148 n.4. 
14 G.L. c. 206, § 24. 
15 See Welch v. Florey, 294 Mass. 138, 200 N.E. 900 (1936). 
18 Id. at 142, 200 N.E. at 901. 
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correcting the error in the prior accounts should not require the trus-
tee to take further action or impose upon the trustee any liability.U 
§5.2. Interpretation of Wills: Exercise of Power of Appointment 
and Conflict of Laws. In Beals v. State Street Bank and Trust Co., 1 the 
Supreme Judicial Court held that a general residuary clause is pre-
sumed to have exercised a testamentary power of appointment, which, 
when granted to the donee, was general but which was voluntarily re-
stricted by the donee prior to her death.2 In the same case the Court 
reaffirmed, although hesitantly, a conflicts rule of long standing in 
Massachusetts, holding that, in interpreting a donee's will to deter-
mine if a power of appointment over trust property was exercised, the 
substantive law of the jurisdiction whose law governs the administra-
tion of the trust is to be applied.3 
The Supreme Judicial Court has consistently held that a general 
bequest of an estate or a general residuary clause will exercise a gen-
eral testamentary power of appointment unless a contrary intent ap-
pears in the will. 4 This canon of construction minimizes the technical 
distinction between powers and property and emphasizes the substan-
tial control over the devolution of the appointive property possessed 
by the donee of the power. 
Despite its earlier intimations to the contrary,5 however, the Court 
in the 1962 decision in Fiduciary Trust Co. v. First National Bank of Col-
orado Springs6 decided that a residuary clause should not be presumed 
to have exercised a special testamentary power of appointment. 7 The 
Court enumerated the significant distinctions between a special power 
and a general power,8 and observed that the virtually unlimited power 
of disposition held by the donee of a general power would lead him 
to treat the property as his own, whereas the donee of a special power 
could not be expected to regard the appointive assets as his.9 
17 See Cleaveland v. Draper, 194 Mass. 118, 122-23, 80 N.E. 227, 228 (1907). 
§ 5.2. 1 1975 Mass. Adv. Sh. 908, 326 N.E.2d 896. 
2 Id. at 918, 326 N.E.2d at 900-01. 
3 I d. at 915, 326 N.E.2d at 900. 
4 Second Bank-State St. Trust Co. v. Yale Univ. Alumni Fund, 338 Mass. 520, 524, 
156 N.E.2d 57, 60 (1959); Boston Safe Deposit & Trust Co. v. Painter, 322 Mass. 362, 
366,77 N.E.2d 409,411 (1948); Garfield v. State St. Trust Co., 320 Mass. 646,656-57, 
70 N.E.2d 705, 710-11 (1947); Amory v. Meredith, 89 Mass. (7 Allen) 397, 401 (1863). 
•see Frye v. Loring, 330 Mass. 389, 394-95, 113 N.E.2d 595, 598 (1953); Pitman v. 
Pitman, 314 Mass. 465, 474-75, 50 N.E.2d 69, 74-75 (1943); Stone v. Forbes, 189 Mass. 
163, 168, 75 N.E. 141, 142-43 (1905). 
6 344 Mass. 1, 181 N.E.2d 6 (1962). 
7 Id. at 11, 181 N.E.2d at 12. For an analysis of Fiduciary Trust, see Slizewski, Trusts 
and Estates, 1962 ANN. SURV. MASS. LAW§ 2.8, at 24-26. 
8 344 Mass. at 6-9, 181 N.E.2d at 9-11. 
9 Id. at 9-10, 181 N.E.2d at 11. 
The donee of a general testamentary power can appoint the property to anyone, 
including his own estate. It may well be that a layman with such extensive power 
of disposition over property is not to be expected to distinguish between such 
3
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In Beals, the rule of construction enunciated in Fiduciary Trust was 
declared inapplicable, and the residuary clause of the I will of a donee 
of a special power of appointment was presumed tol have exercised 
the power. The testamentary trust involved in the case made the 
testator's daughter, Isabella, the income beneficiary, and gave the 
trustees the discretion to make payments of principal to her. Upon 
her death, the trust fund was to be disposed of as sh] might appoint 
by will and in default of appointment to her next of kin. During 
Isabella's life, at her request, the trustees paid to her the bulk of the 
trust fund in exercise of their discretionary power, w. ile retaining as-
sets that were mostly illiquid and that Isabella did not want in kind. 
Several years before she died, Isabella partially released her general 
power of appointment "to the extent that such pow:r empowers me 
to appoint to any other than one or more of the ... descendants me 
surviving of [my father)." 10 Her will did not expre sly exercise the 
power of appointment under her father's will, but left the residue of 
her estate, including any propery over which she had a power of ap-
pointment created by her deceased husband, to thel issue of a pre-
deceased sister.U · · 
After finding that Isabella's will gave no indication! of an intention 
to exercise or not exercise the power given to her by her father, the 
Court adopted a rule of construction to resolve the question whether 
the power had been exercised.12 Relying upon the reasons underlying 
the rules of construction relating to special and general testamentary 
powers of appointment, the Court concluded that the !residuary clause 
of Isabella's will should be presumed to have exerdised the power. 
The power had been a general one initially and Isafuella had in fact 
treated the appointive property as her own. She had requested and 
received most of the trust assets during her life, and it was her volun-
tary act that had reduced it to a restricted power to l appoint only to 
her father's descendants. The residuary gift was wityin the scope of 
the limited power created by her partial release. 13 . 
The opinion does not mention the possible effect of Isabella's 
property and that in which he has, in addition to such power of~' isposal, what the 
law calls "title" or a "property interest" and that he can reasonab y be presumed to 
regard this appointive property as his own. The donee of a sp cia! testamentary 
power, however, can; by definition, appoint ·only to a limited class of persons ex-
clusive of his estate. It would in our opinion be unreasonable to presume that a 
layman with such a limited power of disposal over property would regard such 
property as his own. 
/d. 
10 1975 Mass. Adv. Sh. at 910, 326 N.E.2d at 898. 
11 /d. at 911, 326 N.E.2d at 898. 
12 /d. at 915-16, 326 N.E.2d at 900. 
13 Id. at 916-18, 326 N.E.2d at 900-0l. In Fiduciary Trust, some of the beneficiaries of 
the residuary gift were nonobjects of the special power, yet the Court preferred to base 
its decision on the applicability of the canon of construction that a I residuary clause will 
not exercise a special power .. 344 Mass. at 12, lSI N.E.2d at 12. 
! 
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specific reference14 to property subject to powers created by her hus-
band as being part of the residuary gift. In Boston Safe Deposit & Trust 
Co. v. Prindle, 15 the will of the donee of a general testamentary power 
contained two residuary clauses, one disposing of real estate and the 
other disposing of personalty. The residuary clause devising realty 
specifically referred to the donee's power but the one bequeathing 
personalty did not. 16 The Court inferred that the donee must have in-
tended to leave his power over the personal property unexercised be-
cause it appeared that he clearly understood the distinction between 
his own property and property subject to the power and that he knew 
how to use language appropriate to the specific exercise of the 
power.17 
On the other hand, in other Massachusetts cases, the Court has ap-
plied the canon that a residuary clause will exercise a general power 
even though there was an earlier mention of the power in the will. 18 
On this issue, Beals resembles Boston Safe Deposit & Trust Co. v. 
Painter, 19 in which, despite the donee's specific exercise of one of two 
general testamentary powers of appointment, the residuary clause was 
presumed to have exercised the unmentioned power.20 In Beals, the 
residuary clause was similarly presumed to have exercised the unmen-
tioned power that was granted to the donee by her father, despite the 
donee's express exercise of the power granted to her by her husband. 
A concurring judge in Beals advocated a reversal of Fiduciary Trust, 
pointing out that the Fiduciary Trust case itself had departed from the 
views stated in earlier cases by way of dicta. 21 The concurring judge 
expressed a belief that a residuary clause in the usual form is de-
signed to dispose of all of the property subject to a testamentary dis-
position and that the average testator would not distinguish between 
general and special powers.22 Perpetuation of the distinction between 
"power" and "property" leads to refinements and subtleties that in-
evitably breed litigation.23 
There was also a conflict of laws problem in Beals that required the 
Court to choose between the Massachusetts and New York rules of 
construction. The donor of the power had been domiciled and the 
appointive fund administered in Massachusetts whereas the donee was 
a resident of New York, where a residuary clause presumptively exer-
14 1975 Mass. Adv. Sh. at 911 n.1, 326 N.E.2d at 898 n.l. 
10 290 Mass. 577, 195 N.E. 793 (1935). 
16 /d. at 579-80, 195 N.E. at 794. 
11 /d. at 583-84, 195 N.E. at 795-96. 
18 See Tudor v. Vail, 195 Mass. 18, 26,80 N.E. 590,592 (1907); Cumstom v. Bartlett, 
149 Mass. 243, 248-50, 21 N.E. 373, 374 (1889). 
19 332 Mass. 362, 77 N.E.2d 409 (1948). 
20 /d. at 368-69, 77 N.E.2d at 412. 
21 1975 Mass. Adv. Sh. at 921, 326 N.E.2d at 901 (Quirico, J., concurring). See note 5 
supra for a list of these earlier cases. 
22 /d. at 922, 326 N.E.2d at 902 (Quirico, J., concurring). 
23 /d. at 925, 326 N.E.2d at 903 (Quirico, J., concurring). 
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cises a special as well as a general testamentary po~er.24 Since the 
basic issue in Beals was the ascertainment of the donee's intent to ex-
ercise or not to exercise the power, the canon of con~truction of the 
state of the donee's domicile would appear t~ have special 
significance. 25 Yet, after expressing serious misgivings, 26 the Court 
held that the Massachusetts rule of construction was applicable be-
cause Massachusetts law governed the administratiod of the trust. 27 
This is the prevailing choice of law rule and so wJll-established in 
Massachusetts28 that the Court felt compelled to adhere to it. 29 
§5.3. Power of Appointment and Applicability of ~tatutory Rules 
of Construction Equating Adopted Issue wfth Biological 
Issue. Section 8 of chapter 210 of the General Laws provides that 
the word "child" and its equivalents, as used in trust instruments, in-
clude adopted as well as natural children. Prior to j1958, section 8 
provided that "child" included an adopted child only "}vhen the settlor 
was the adopting parent.1 In 1958, the Legislature amended section 8 
to abrogate prospectively this so-called stranger-to-the-adoption rule.2 
Then in 1969, the Legislature again changed section 8, giving retroac-
tive effect to the 1958 amendment.3 This 1969 amendment contained 
a proviso, however, making it inapplicable to grants or devises exe-
cuted or effective prior to 1958 of "any interests or ~!ght ... vested" 
prior to 1969.4 In State Street Bank & Trust Co. v. D'1mario, 5 decided 
during the Survey year, the Supreme Judicial Court construed the 
24 /d. at 913 & n.3, 326 N.E.2d at 899 & n.3. i 
25 See Fiduciary Trust Co. v. First National Bank, 344 Mass. 2, 1$ n.4, 181 N.E.2d 6, 
13 n.4 (1962); A. ScOTT, LAW OF TRUSTS§ 642, at 4060-71 (3d ed. 1967); RESTATEMENT 
(SECOND) OFCONFL.OFLAWS§ 275, commentc at 200-01 (1971). 
28 1975 Mass. Adv. Sh. at 913-15, 326 N.E.2d at 899. 
27 Id. at 915, 326 N.E.2d at 899-900. 1 
28 See cases cited by the Court in Beals, id. at 914-15, 326 N.E.2d at 899. 
29 /d. at 915, 326 N.E.2d at 899-900. 
If the question were before us now for the first time, we ~ight well adopt a 
choice of law rule which would turn to the substantive law of th~ donee's domicile, 
for the purpose of determining whether the donee's will exercis~d a power of ap-
pointment. However, in a field where much depends on certainty and consistency 
as to applicable rules of law, we think that we should adhere to our well estab-
lished rule. 
/d. 
§5.3. 1 For a history of the rule of construction concerning whether a transfer of 
property to a person designated by the term "child" or its equivalent included an 
adopted child, see Slizewski, Trusts and Estates, 1972 ANN. SURV. ~ASS. LAW § 8.4, at 
229-35. i 
2 Acts of 1958, c. 121, § 1, amending G.L. c. 210, § 8. According to the stranger-to-
the-adoption rule, the word "child" or its equivalent in a bequest shall not include an 
adopted child if the testator is not himself the adopting parent, unless a contrary intent 
appears by the terms of the instrument. Estate of Coe, 42 N.J. 485, 201 A.2d 571 
(1964). 
3 Acts of 1969, c. 27, § 1, amending G.L. c. 210, § 8. 
4 Acts of 1969, c. 27, § 2. 
5 1975 Mass. Adv. Sh. 2688, 333 N.E.2d 407. 
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terms "right" and "interest" to include powers of appointment, 6 and] 
held that a general power that would have been defeated by applica- <"- ~-­
tion of the 1969 amendment was "vested" within the meaning of the 
proviso. 7 
D'Amario involved an inter vivos trust created in 1919 by Francis 
Bacon. The trust named Bacon's daughter a life beneficiary. Upon 
her death, the principal was to be paid to her surviving issue; if she 
were to die without leaving issue or the settlor surviving her, the trust 
fund was to be distributed as the settlor's daughter might appoint by 
will. 8 
Bacon died in 1930, at which time the trust by its terms became ir-
revocable. His daughter married in 1934 and no children were born 
of the marriage but in 1941 she adopted two girls. The daughter died 
in 1972 survived by her husband and the adopted children. Her will, 
which had been executed in 1971, left the residue of her estate "in-
cluding all property over which I have a power of appointment under 
a Declaration of Trust made by my father" in trust for the benefit of 
her husband and specified charitable purposes.9 The will also gave 
$1000 to each adopted daughter and provided: "I purposely make no 
gift herein to my adopted daughters other than as above set forth be-
cause I feel that in the years since their adoption I have more than 
fulfilled any obligation I might have to provide for them."10 
The trustees sought instructions as to the effectiveness of the at-
tempted appointment-whether the adopted children were "issue" 
whose survival rendered the power nugatory under the provisions of 
the 1919 trust.U The resolution of the question depended upon the 
interpretation of the proviso to the 1969 amendment, exempting "any 
interests or right ... vested prior to [1969]." In response, the Su-
preme Judicial Court held that the daughter's general power of ap-l 
pointment was a vested interest or right within the meaning of the 
proviso and ·could not, therefore, be adversely affected by the exis-
tence of adopted children.12 
In construing "vested," the Court followed its 1972 analysis of the 
proviso in B~Uings v. Fowler, 13 .reiterating t?~t~~?e .~t:a!>~l~~\'e E!l.n:~gse 
was not to mcorQQ~~~ .!~C:.~IJ..I.~al ~y !a:w ~~s~I!lctl~!l~ .. l>et~~en 
veSfed -.-a.I1dc_Q!J:~!~gc:nt. estates.· The Court held that· i:lie ...!_ubs!!!nt!'!ll 
proOabili_ty_J_hat a, tru~f.~~~_ficiary may enjoy his interest, apart from 
anyctalm by the adopted child, and tha:i th~_~ubstantial threat to that 
enjoyJ:!l__ent that would be created b_y permitting the adopred_c_hitd to 
6 ld. at 2700, 333 N.E.2d at 412. 
1 ld. at 2702-03, 333 N.E.2d at 413. 
8 ld. at 2689-90, 333 N.E.2d at 409. 
9 ld. at 2690-92, 333 N.E.2d at 409-10. 
10 Id. at 2692, 333 N.E.2d at 410. 
"!d. at 2688-89, 333 N.E.2d at 408-09. 
12 1975 Mass. Adv. Sh. at 2698, 2701, 333 N.E.2d at 412-13. 
13 361 Mass. 230, 279 N.E. 906 (1972). 
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(take on the same footing as a biological child make sucl:J. interest 
l);ested."14 . 
Billings involved a pre-1958 testamentary trust that made the 
testatrix's children, grandchildren, and their issue beneficiaries to 
enjoy income or principal on various specified conti~gencies.15 After 
the death of the testatrix, her daughter adopted a c ild whose status 
as a trust beneficiary was litigated. There w. ere b. iologi al children and 
grandchildren alive before September 1, 1969. Find ng that the in-
terests of the biological issue had "vested" in the sensr of the proviso 
of the 1969 Act, the Court applied the stranger-to-tl)e-adoption rule 
to exclude the adopted child as a beneficiary. 16 In finding that the 
beneficial interests had vested, the Court conceded that the interests 
of the biological issue were contingent under property law classifica-
tion, but found that their rights had "acc.rued ... subject only to total 
or partial defeat by biological events."17 The Court reasoned that if 
the adopted cl:J.ild were to share as a member of thfclass of grand-
children or issue, there .. would be a significant reducti n in the proba-
bilities of enjoyment of the shares of some or a red ction of the size 
of the shares of other biological beneficiaries.18 . 
After reviewing its interpretation of "vest~d" in Bi1lings, the Court 
addressed the question whether a power ofappointment is an interest 
or right within the meaning of the proviso. 19 The Court rejected the 
concept that the donee of a power of appointment is a mere "conduit" 
as inapposite in D'Amario. 20 Although the power was testamentary and 
could not be exercised in the donee's lifetime, its scope was otherwise 
unlimited, and. benefits could be conferred upon any person or entity 
' . 
14 1975 Mass. 'Adv. Sh. at 2697-98, 333 N.E.2d at 412. See Billings v. Fowle~. 361 
Mass. 230; 240-41, 279 N.E.2d 906; 912-13 (1972); Boston Safe D~posit'& Trust' Co. i-. 
Dean, 361 Mass. 244, 247-48, 279 N.E.2d 902, 905 (1972). Fo~ an analysis of the 
Billings and Dean cases, see Slizewski, Trusts and E~tates, 1972 AN~. SuRv. MASS. LAW§ 
8.5, at 237-40. . 1 
10 361 Mass. 230, 232733, 279 N.E.2d 906, 908 (1972). 
18 /d. at 241-42, 279 N.E.2d at 913-14. 
17 /d. at 241, 279 N.E.2d at 913'. 
18 /d. 
19 1975 Mass. Adv. Sh. at 2699-2703, 333 N:E.2d at 41.2-13. 
20 ld. at 2700, 333 N.E.2d at 412, The, theoretical basis for the transmission of prop-
erty on exercise of a power of appointment is that the transfer is from the donor of tlie 
power to the appointee and that the donee is somewhat 'like an "a~nt" of the donor or 
a "conduit" in setting the course of the conveyance to the gtantee:~ppointee. L. SIMES & 
A. SMITH, THE LAW OF FUTURE INTERESTS §§ 911, 912, at 370-75 (2d ed. 1956); 
RESTATEMENT OF PROPERTY, Introductory Note to ch. 25 at 1811-12! (1940). If the power 
is general, it approximates an asset individually owned by. the don~ and the law has on 
occasion treated such a power as though the donee were the ,actu transferor. For ex-
ample, a general testamentary power of appointmellt will be.exerc'sed by a general re-
siduary clause, Second Bank-State St. Trust Co. v. Yale Univ. Alumni Fund, 338 Mass. 
520, 524, 156 N.E.2d 57, 60 (1959); Boston Safe Deposit & Trust Co. v, Painter, 322 
Mass. 362, 366, 77 N.E.2d 409, 411 (1948); and its exercise may subject the app<,lintive 
assets to the claims of the creditors of the donee, RESTATE;MENT OF PROPERTY§ 329, at 
1862 (1940); State St. Trust Co. v. Kissell, 302 Mass. 328, 335-36, 19 N.E.2d 25, 29 
(1939). 
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including, the donee's estate. 21 Therefore, possessors of general tes-
tamentary powers can realistically view them as valuable items in their 
portfolio of assets. 
Finally, the Court applied the substantial _probability of enjoyment * 
t~the general power of appointment to determme wttefl'il!r the 
power was vested. The Court concluded that the power was vested, 
finding that the person claiming a "vested" interest as against the 
adopted child in D'Amario had a "stronger" case than her counterpart 
in Billings. 22 In D'Amario, the settlor's daughter had reached an age 
beyond childbearing many years before 1969 so that "her 'interest' or 
'right' had. attained greater-one might say complete-substantiality 
in that it was no longer .subject to. defeat even by vital events."23 Per-
mitting the 2-f:i~PL~~L <;Q~!!, ~!?ke under .. th~- _class ~~~~g}!~tio_!_l of l 
issuewo~I~_Eot_si"!ply_~ipi~~E_Jme_~est,"~s "in Bil~~r:~s~ _o~t- ~<;_mld' 
~JI:enurely.n "Havmg held the power for ·a ·tofig penoa of time, 
the donee mightre~~ily h.ave relied upon it in formulating her estate 
plan andCt~!ianc~ is tied to substantiality."25 · ·, 
§5.4. Interpretation of Wills and Trusts: Testator's Intention to 
Have Marital · Trust Qualify for Federal Estate Tax Marital 
Deduction. Although the interpretation of federal tax statutes is not 
a proper function of state courts; state law concerning the nature of 
property interests is determinative of federal tax consequences when 
the imposition of -the tax depends upon the type of interest created. 1 
Furthermore, federal. courts and agencies, in applying state law, are 
bound by the decisions of the highest state court. 2 In recent years, the 
Supreme Judicial Court has decided several cases in which a major ob-
jective of the litigation was the resolution of a, pending controversy 
with the Internal ~Revenue. Service. 3 In two of these cases, Mazzola v. 
Myers 4 and Putnam v. Putnam, s. the Court's determination of a 
. 
2 ~/d. at2700, 3.33 N.E.2d at 412-13; Garfield v. Stiite St. Trust Co., 320 Mass. 646, 
656, 70 N.E.2d 705, 711 (1946). 
22 1975 Mass. Adv. Sh. at 2701, 333 N.E.2d at 413. 
23 /d. 
24 !d. at 2702, 333 N .. E.2d at ·413. In this respect, the D'Amario case more closely re-
sembles Boston Safe Depqsit & Trust Co. v. Dean, 361 Mass. 244, 248, 279 N.E.2d 902, 
905 (1972). . . 
2
" 1975 Mass. Ady. Sh. at 2702; 333 N.E.2d at 413. 
§ 5.4. 1 Riggs v. Del Drago, 317 U.S. 95 (1942). . 
2 Comm'r v. Estate of Bosch, 387 U.S. 456, 462-65 (1967); Mazzola v. Myers, 1973 
Mass. Adv. Sh. 797, 804, 296 N.E.2d 481, 488. 
3 Putnam v. Putnam, 1974 Mass. Adv. Sh. 1455, 316 N.E.2d 729; Mazzola v. Myers, 
1973 Mass. Adv. Sh. 797, 296 N.E.2d 481; Woodberry v. Bunker, 359 Mass. 239, 268 
N.E.2d 841 (1971); Worcester County National Bank v. King, 359 Mass; 231; 268 
N.E.2d 838 (1971); Old Colony Trust Co. v. Board of Governors of Belleville Gen. 
Hosp., 355 Mass. 776, 247 N.E.2d 583 (1969); Old Colony Trust Co. v. Silliman, 352 
Mass. 6, 223 N.E.2d 504 (1967). 
4 1973 Mass. Adv. Sh. 797; 296 N.E.2d 481. Although Mazzola was decided during 
the 1973 Survey year, it has not previously been discussed in the Annual Survey. 
• 1974 Mass. Adv. Sh. 1455, 316 N.E.2d 729. 
9
Slizewski: Chapter 5: Trusts and Estates
Published by Digital Commons @ Boston College Law School, 1975
82 1975 ANNUAL SURVEY OF MASSACHUSETTS LAW §5.4 
testator's intent concerning the administration of a marital trust af-
fected the amount that would qualify for the federal estate tax marital 
deduction.6 
In Mazzola, a testator's widow sought declaratory relief because of 
an alleged conflict between the will's provisions for Ia marital deduc-
tion trust and those that authorized and urged the ~etention of cer-
tain closely held family businesses.7 Under the will, the "Wife's Part" 
was to consist of: ! 
that fractional share [of the residue] ... in an aritount equal in 
value to the maximum estate tax marital deduction (allowable in 
determining the federal estate tax on my gross estate) diminished 
by the value for federal estate tax purposes of all other items in 
my said gross estate which qualify for said deduction and which 
pass or have passed to my wife under the other provisions of this 
will or otherwise. 8 
The will also had "safety" cl;mses designed to take ~dvantage of the 
maximum estate tax marital deduction available, Jncluding Article 
XIII, which provided: i 
Anything herein contained to the contrary notw~''thstanding, no 
power or authority given to my Trustees or Execu ors shall be so 
broad as to prevent my estate from receiving full a vantage of the 
federal estate tax marital deduction, and any pow r or authority 
herein granted which would so affect my estate sh II be restricted 
and limited to the extent required to preserve the said marital 
deduction.9 
Since the closely held companies, which made up more than ninety 
percent of the testator's estate, were prevented from ~aying dividends 
by cer:tain loan agreements, 10 the widow contended t at a conflict ex-
isted between the testator's strong desire to retain the family busi-
nesses and his desire to make a maximum marital d~duction gift. She 
argued that funding the marital trust with unproduc~ive assets consist-
ing of the companies' non-income-producing stock rould not qualify 
it for the deduction.U 
The executors and trustees took the position that they could comply 
with the Internal Revenue Code's requirements for an estate tax mari-
tal deduction by funding the trust with the stock of the family corpor-
ations, i.e., that the trust need not be funded with income-producing 
securities. They also urged that if it were not possi'?le to qualify the 
6 Mazz.ola, 1973 Mass. Adv. Sh. at 803-05, 808-09, 296 N.E.2d at 1487-88, 490; Putnam, 
1974 Mass. Adv. Sh. at 1456, 1458, 1460, 1465-66, 316 N.E.2d at ~33, 736-37. 
7 1973 Mass. Adv. Sh. 797, 803, 296 N.E.2d 481, 487. i 
8 Id. at 799 n.6, 296 N.E.2d at 484 n.6. i 
9 Id. at 800-01,-296 N.E.2d at 485. 
10 The various corporations involved had substantial bank loans, the terms of which 
prohibited the declaration of dividends. Id. at 798-99, 296 N.E.2d at 484. 
"ld. at 804-05, 296 N.E.2d at 487-88. See also INT. REv. CoDE of 1954 § 2056(b)(5); 
Treas. Reg.§ 20.2056(b)-5(f)(4) (1958). 
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trust for the marital deduction and at the same time preserve the fam-
ily businesses, the testator clearly preferred the latter. 12 
Recognizing that any adjudication by a state court that the wife's 
trust did qualify for the marital deduction would not be binding on 
federal tax authorities, the Supreme Judicial Court declined to pass 
judgment on the meaning of specific sections of the Internal Revenue 
Code or the regulations thereunder as they might apply to the 
decedent's estate. 13 The Court did, however, observe that the in-
terpretation of the testator's will was clearly a matter of state law and 
therefore any declaration that the Court might make regarding the 
wife's right to income and the fiduciaries' obligations in administering 
the estate and trust would be binding on the Internal Revenue Ser-
vice, since the Service had received notice and an opportunity to be 
heard.14 
The Court found that the deceased husband had the strong desire 
to retain the family enterprises in trust but rejected the argument of 
the fiduciaries that if a choice had to be made between the estate tax 
marital deduction and the preservation of the businesses, the latter 
should prevail. 15 Loss of the deduction would have added approxi-
mately $1,000,000 in tax burden, and the testator's predominant in-
tent to get the tax benefit was clear. The Article XIII safety clause 
unequivocally resolved any conflict in favor of the marital trust's qual-
ification for the marital deduction. The Court held that the powers 
and duties of fiduciaries should be interpreted to conform to the re-
quirements of the federal tax law when a testator expressed the inten-
tion that his estate qualify for some benefit under federal tax law. 16 
A testator's apparent objective to take full advantage of the estate 
tax marital deduction was also used as an aid in interpreting a will in 
the case of Putnam v. Putnam, 17 decided during the Survey year. 
There, a deceased husband left an estate of millions of dollars. His 
will created a marital trust having provisions, with one significant ex-
ception, similar to those of the Mazzola marital deduction trust.18 It 
12 1973 Mass. Adv. Sh. at 804, 296 N.E.2d at 487. 
13 /d. at 805, 296 N.E.2d at 488. Yet, the Court in a footnote ventured to suggest to 
the fiduciaries possible alternative administrative techniques that might be used to pre-
serve the marital deductions under the Internal Revenue Code and Regulations. /d. at 
808 n.l4, 296 N .E.2d at 490 n.l4. 
14 /d. at 804, 296 N.E.2d at 488. See also Comm'r v. Estate of Bosch, 387 U.S. 456 
(1967); Worcester County Nat'! Bank v. King, 359 Mass. 231, 268 N.E.2d 838 (1971). 
15 1974 Mass. Adv. Sh. at 807-08, 296 N.E.2d at 489. 
16 Id. at 807-08, 296 N.E.2d at 490. 
17 1974 Mass. Adv. Sh. 1455, 316 N.E.2d 729. 
18 Article 6 of the Putnam will provided: 
I give ... to my trustees ... that fractional share of my residuary estate ... which 
will equal the maximum marital deduction allowable in determining the Federal 
Estate Tax by reason of my death, diminished by the aggregate value of all other 
property which qualifies for such marital deduction and which passes or has 
passed to my said wife under other articles of this will or otherwise than under this 
will. 
/d. at 1457, 316 N.E.2d at 732. There were several "safety" clauses. /d. at 1457-58, 316 
N.E.2d at 733. 
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lacked an equivalent to Article XIII of Mazzola's wil~, which restricted 
fiduciary powers and duties to the extent necessary tp obtain the max-
imum deduction. The Putnam will's tax clause pr~vided that there 
should be paid out of the nonmarital trust all death taxes with one 
exception: "Inheritance taxes on future interests in ~my trust hereun-
der paid after the establishment of the trust shall be paid from the 
principal of the trust with respect to which the t~x is assessed or 
imposed."19 ! · 
In the audit of the federal estate tax return, the ~ecutors were ad-
vised that a portion of the marital deduction wo ld be disallowed. 
The amount of the disallowance was based on the ssumption of cir-
cumstances that would cause the assessment of the 1. rgest possible tax 
on the marital trust fund. 20 After preserving their rights of adminis-
trative appeal within the Internal Revenue Servife, the executors 
sought a binding declaration of the Supreme Judibal Court on the 
question whether any inheritance taxes on future i~terests created by 
the marital trust should be borne by that trust.21 1 
The Supreme Judicial Court found the tax daute's attribution of 
taxes on future interests to be inconsistent with the testator's obvious 
desire to take full advantage of the estate tax mtrital deduction.22 
Under th'e Internal Revenue Code, the amount oft e marital deduc-
tion is based on the net value of the gift to a quali ying trust: death 
taxes assessab.le to the marital gift reduce the amou~t of the available 
deduction.23 Unlike the Mazzola trust, there was n provision in the 
Putnam will resolving potential conflicts in favor o the tax· benefit. 
Yet, the Court in Putnam ruled that the testator's e pressed intent to 
impose future interest taxes on the marital trust mu t be wholly disre-
garded. There was a "clear and primary intent to tilize the marital 
deduction to its fullest,"24 and any provision con icting with such 
"overall intent" must be rendered ineffective. 25 
The Court resorted to extrinsic evidence to help dear up the am-
. biguity. When the deceased husband had execute his will, he had 
had substantial assets, whereas his wife's assets werei comparatively in-
19 /d. at 1456 n.1, 316 N.E.2d at 731 n.l. . , 
20 The wife might in exercise of her general testamentary po~er appoint to a single 
individual not closely related to the testator, which would lead ~o the largest possible 
tax. G.L. C• 65, § 1. See 1974 Mass. Adv. Sh.. at 1458 n.7, 316 N.E12d at 733 n.7. 
21 /d. at 1458-59, 316 N.E.2d at 733. The Probate Court rese~ved and reported the 
case. The Supreme Judicial Court .granted direct review. /d. at lf!59-60, 316 N.E.2d at 
734. Since the Internal Revenue Service was .notified and given ihe opportunity to ap-
pear, the Court's decision would be binding on federal tax autHorities. See Comm'r v. 
Estate of Bosch, 334 U.S. 456 (1967). I 
22 1974 Mass. Adv. Sh. at 1462, 316 N.E.2d at 735. 
23 S!!e INT. REV. CODE of 1954, .§ 2056(b)(2). 11 24 1974 Mass. Adv. Sh. at)465, 316 N.E.2d at 737. 25 /d .. at 1465-66, 316 N.E.2d at 7.36-37. See Ames v. Hall, 31 ·.Mass. 33, 46 N.E.2d 
403 (1943); Howland v. Howland, 77 Mass. (11 Gray) 469 (1858). 
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significant. His counsel had informed him of the huge tax savings that 
would result from using the maximum available estate tax marital 
deduction.26 The Court concluded that "[t]he situation cried out for 
the maximum utilization of the marital deduction."27 
It also appeared that the husband's attorney had prepared a will for 
the wife prior to the drafting of the will in question. Her will had a 
similar tax apportionment clause. It had no marital deduction trust 
but created several trusts that might terminate at different times, and 
the specific tax clause was appropriate for the circumstances~28 Many 
of the administrative provisions appearing in the husband's will, in-
cluding the tax clause, were copied from the wife's will.29 The tax 
clause was thus included in the husband's will by oversight. 
The interpretive technique used by the Supreme Judicial Court in 
Putnam appears to be at variance with that used by the United States 
Court of Appeals for the First Circuit. In Boston Safe Deposit & Trust 
Co. v. Commissioner of Internal Revenue, 30 a trust instrument creating a 
marital deduction trust and a nonmarital trust had a tax apportion-
ment clause giving the trustee of the nonmarital trust absolute discre-
tion· to pay all inheritahce and estate taxes out of it. 31 There were no 
tax provisions in the marital trust or the donor's will. The .marital 
trust described the amount to be held by it as equaling one half of the 
settlor's "adjusted gross estate," as defined in the Internal Revenue 
Code, diminished by the value, as finally determined for federal estate 
tax purposes, of all other property passing to the donor's spouse in a 
manner to qualify for the marital deduction.32 
The Court of Appeals held that the amount of the marital deduc-
tion was to be reduced by the death taxes charged to the marital trust 
by state statutes despite the trustee's exercise of its discretion to pay 
them out of the nonmarital gift. 33 The determination of the net value 
of the marital gift was to be made at the moment of the donor's death 
and at that time there was no way of knowing how the discretion to 
pay taxes would be exercised: 34 "No amount of 'intention' can alter 
26 1974 Mass. Adv. Sh. at 1463,316 N.E.2d at 736. On the question of the admissibil-
ity of such evidence, see Gould v. Chamberlain, 184 Mass. 115, 121, 68 N.E. 39, 41 
(1903). 
27 1974 Mass. Adv. Sh. at 1464, 316 N.E.2d at 736. 
28 !d. at 1463, 316 N.E.2d at 736. See Old Colony Trust Co. v. Bravo, 359 Mass. 34, 
267 N.E.2d 892 (1971). For a discussion of Old Colony, see Slizewski, Trusts and Estates, 
1972 ANN. SURV. MASS. LAW§ 8.2, at 224-27. 
29 1974 Mass. Adv. Sh. at 1464, 316 N.E.2d at 736. See Estate of Tilyou v. Comm'r, 
470 F.2d 693 (2d Cir. 1972), where similar evidence was admitted to resolve an am-
biguity in a case involving the applicability of the federal estate tax marital deductions. 
30 345 F.2d 625 (1st Cir. 1965). For a discussion of Boston Safe, see Slizewski, Trusts 
and Estates, 1965 ANN. SURV. MASS. LAW § 4.3, at 40-43. 
31 345 F.2d at 627. 
32 !d. 
33 /d. at 628. 
34 /d. See also Jackson v. United States, 376 U.S. 503 (1964). 
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I 
the result, and any actual exercise of discretion is i[rrelevant since it 
comes after the decedent's death."35 
In Putnam and Boston Safe, the tax objectives of bo h husbands were 
the same. Both used a formula, tied to language of he Internal Rev-
enue Code, manifesting a desire that the maxim m deduction be 
available. Both tax clauses were defective. Unlike t e one in Putnam, 
the clause in question in Boston Safe was not expr ssly inconsistent 
with the intent to obtain the largest tax deduction. T e provision that 
the nonmarital trust corpus might be used to satisfy eath taxes could 
lead to the inference that the marital trust was to r main intact. Ad-
ministrative flexibility in having the probate as well s the nonmarital 
trust assets available for the payment of cash claim may have been 
the reason for the discretion rather than the mand te to burden the 
nonmarital gift. 1 
It is submitted that the Putnam approach is prefe ble to the Boston 
Safe approach. The accomplishment of an identifi le tax objective 
has often been a legitimate aid in the interpretat on of wills and 
trusts. 38 As the Court observed in Putnam: 
It would be a rare case in which a conflict of te ms or an am-
biguity in a will should be resolved by attributing J to the testator 
an intention which as a practical matter is likely to ~nefit the tax-
ing authorities and no one else . . . . A testator !who wishes to 
make a gift to his state and country can do so d'rectly, and he 
should not be presumed to have intended such a ift by indirect 
means .... If [the intention of the testator] ca be discerned 
from the will, using normal principles of constru tion, it should 
not be thwarted by placing legalistic overreliance n an omission 
of counsel in dealing with a subject of such comple ity.37 
"~~~~~. I 
38 See, e.g., Mazzola v. Myers, 1973 Mass. Adv. Sh. 797, 809, 296 N.E.2d 481, 490; 
Strange v. Powers, 358 Mass. 126, 133, 260 N.E.2d 704, 709-IOI (1970); Old Colony 
Trust Co. v. Board of Governors of the Belleville Gen. Hosp., 35~ Mass. 776, 780, 247 
N.E.2d 583, 585 (1969); State Tax Comm'n v. Loring, 350 Mass. 568, 571, 215 N.E.2d 
751, 754 (1969); Dewey v. State Tax Comm'n, 346 Mass. 42, 46,1190 N.E.2d 203, 205 
(1963). . 
37 Putnam, 1974 Mass. Adv. Sh. at 1465, 316 N.E.2d at 737. 
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